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EDITORIAL NOTES. 

Yhe Bar has protested against changes proposed (and some 
actually made by the Legislature) in the long established law of 
descent and in the still more ancient rights of dower and curtesy. 
By an Act approved March 3, amending the Act relating to the descent 
of lands, the inheritance of land in the absence of issue, or of brother 
or sister of the whole blood, was made to go to the father and mother 
as tenants by the entirety, instead of to the father ; and, if either father 
or mother is dead, then to the other in fee and not to the mother 
for life, unless the land came by descent, devise or gift on the part 
of the other party. All clauses saving the rights of curtesy and dower 
were struck out of the Act, and a new section was added declaring 
that the estates and interests of dower and the right of curtesy are 
abolished, provided that nothing therein should affect any of such 
estate or interests which may have become vested heretofore. The 
section abolishing dower and curtesy would seem to be unconstitu- 
tional, because the object of it is not expressed in the title, and for 
this reason a separate bill was introduced in the Senate, entitled “An 
Act to abolish the estates of dower and curtesy in this State,” and 
the proposed Act declares that they are thereby abolished but without 
affecting any vested estate or interest. There are other proposed 
Acts affecting conveyances by husband and wife, one of which pro- 
vides that they may make conveyance directly to one another without 
the intervention of a third person, and the only reason assigned for 
this is that it will lessen the expense to the parties, and also lessen 
the tax upon the public records. There is another bill allowing either 
husband or wife to make deeds without joining the other. The Law- 
yers’ Club of Essex County, having before it the amendment to the 
Act directing the descent of lands, recommended that the amending 
Act be repealed, and that a committee of the Club should confer with 
other Bar Associations to consider and report upon the whole subject 
of dower and curtesy, and conveyances by married women. So im- 
portant a change in the law ought not to be made without general 
public discussion and some consensus of opinion on the part of the 
Bar. Some substitute for dower and curtesy ought to be provided for 
before the rights are abolished. ‘There are serious objections to 
giving either husband or wife the power to cut off all existing interests 
or rights of succession in land, or to sell land without each other’s 
consent. It breaks an important tie between husband and wife, and 
allows one the power to throw upon the other the burden of support- 
ing the children after the other’s death. Even the inchoate right of 
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dower, which, as a California Judge once said, “afterwards becomes 
choate,” may be very valuable to a wife, at least as a means of assur- 
ing herself and her children support in her widowhood. The necessity 
for some consultation with a third person is a safeguard against 
undue influence on the part of the husband. The saving of expense in 
recording deeds could be better accomplished by legislation prescrib- 
ing a shortened form for all conveyances. Statutes providing for 
separate conveyances by husband and wife would tend still further 
to remove the safeguard against the husband or the wife disposing 
of the family property or real estate without the knowledge of the 
other. It has been suggested that if legislation of this kind be 
adopted there should first be adopted some laws by which the home- 
stead should be exempted. There are no doubt some inconveniences 
in our present system, and some cases of actual hardship, but there 
are safeguards and advantages in the old system whch are not lightly 
to be abandoned, and the subject should be considered in all its bear- 
ings before new legislation is adopted. E. Q. K. 





The full effect of a change in the Rules of Practice is not always 
understood until it has been put to the test. Rule 73 in the Practice 
Act of 1912, now Rule 132 of the Supreme Court, was no doubt in- 
tended to avoid the labor and expense of a new trial on the question 
of liability when a verdict has been set aside on the question of dam- 
ages only; but it did not occur to anybody that if the damages found 
were inadequate, it might well have been because the jury were noi 
agreed on the question of liability. If a verdict is set aside because 
the damages are inadequate, and for no other reason, it may well be 
unjust that it should stand good on the question of liability and leave 
the second jury with nothing to do but assess the damages. A jury 
that found a verdict for the plaintiff for six cents damages would fix 
the liability, and the second jury would assess the damages under 
instructions from the Court that the liability had already been deter- 
mined. There is a recent case in the Supreme Court (Gray v. Balti- 
more & New York Railway Company, reported in this number of the 
Journal), in which the plaintiff sought to get the benefit of the new 
rule. The jury had disagreed on the first trial, and on the second 
they found a verdict for $500 damages for the destruction of a $2,400 
motor truck at a railroad crossing. The defendant took a rule to show 
cause on the ground that the verdict was against the weight of evi- 
dence, and the Court, without making any comment on the new Rule, 
avoided the effect of it by saying that they had examined the testimony 
and were satisfied that both rules should be dismissed. It may be 
well enough to leave the Court to say what the scope of the new trial 
shall be, but it is not safe to have a positive Rule that when a verdict 
is set aside as inadequate, and for no other cause, it shall be binding 
with respect to the defendant’s liability. No precedent for such a 
rule is found in the Connecticut practice, nor the English rules, and 
it is said that it was taken from a report of a committee of the Ameri- 
can Bar Association. It is to be hoped that the Supreme Court will 
amend the Rule by omitting the word “inadequate.” 
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EDITORIAL NOTES. 


The dictum of Mr. Justice Parker in DeZeng Standard Co, v. 
Pressey, 38 N. J. L. J. 18, to the effect that, in computing the com- 
pensation in that case, the rule laid down in the case of James A. 
Banister Co. v. Kriger, 84 N. J. L. 30; 85 Atl. 1027, should have been 
followed by the trial Court, does not agree with the decision of that 
Court in Barbour Flax Spinning Company v. Hagerty, 89 Atl. 919. 
In the DeZeng case the petitioner suffered a partial but permanent 
disability of his right arm, which disability the trial Court fixed at 
thirty per centum of the total loss of efficiency. In computing the 
award judgment was given for one-half the wages for 60 weeks, or 
thirty per centum of the total period of compensation fixed for the 
loss of anarm. The case of Banister v. Kriger, supra, was decided in 
accordance with the specific language of the statute covering a specific 
injury, and at that time the Court had no option but to base the 
computation for that injury upon the amount of weekly compensation, 
rather than upon the period of time during which the compensation 
should run, thus bringing the award within the operation of the max- 
imum and minimum clause. The provision of the statute which was 
construed in that case was amended in 1913 (P. L. 1913, p. 302), 
apparently to avoid the condition presented by the decision. That 
case and the clause of the statute construed by it only applied to cases 
where the injury consisted of the loss of the first phalange of a thumb, 
finger or toe; and as the amendment above referred to changes the 
method of computation in cases of the loss of a phalange of a thumb 
or finger, by fixing the compensation as “one half of the periods of 
time” instead of “one-half the amounts,” the rule applied in that case 
is no longer operative, except in cases where the injury consists of the 
loss of a phalange of a toe. This situation arises from the fact that 
while the Legislature changed the provision providing specifically for 
compensation for loss of a phalange of a thumb or finger, the similar 
provision governing the loss of a phalange of a toe was not altered. 
That clause of the “Workmen’s Compensation Act” reading: “In all 
cases in this class, or where the usefulness of a member or any physical 
function is permanently impaired, the compensation shall bear such 
relation in the amount stated in the above schedule as the disabilities 
bear to those produced by the injuries named in the schedule,” is not 
affected by the case of Banister v. Kriger. This is made clear by the 
language of the Supreme Court in Barbour Flax Spinning Co. v. 
Hagerty, supra. The facts in that case were practically the same as 
in the DeZeng case, the percentage of injury to the arm being fixed 
at twenty-five per centum. The trial Court computed the award upon 
one-half of the weekly wages, and, as the amount came below the 
minimum, five dollars per week for 200 weeks was awarded. In re- 
versing this decision the Supreme Court, referring to the Kriger case, 
said: “In the present case no period of time is fixed during which 
the compensation must be paid, and we are not therefore restricted 
by the words of the statute as we were in the case cited. We are 
at liberty to regard the reason of the case, and that compels the con- 
clusion that an award for a partial injury to the motion of the arm, 
of the same compensation as the statute fixes for the loss of the arm, 
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is not in compliance with the statutory mandate that the compensation 
shall bear such relation to the amounts stated in the schedule as the 
disabilities bear to those produced by the injuries named in the sched- 
ule. * * * The difference between the present case and the 
Kriger case is strikingly shown by the fact that there the number of 
weeks was fixed at 35; here no number of weeks at all is fixed, and 
there is no reason why 200 weeks (the period fixed for the loss of an 
arm) should be chosen. * * * In that situation the only thing 
possible is to determine the relation between the injury actually sus- 
tained and the injuries specifically mentioned in the schedule.” 
Broadly speaking, the statute provides one rate of compensation, viz: 
One-half of daily wages; and the extent of such compensation is to 
be measured by periods of weeks, according to the extent of the injury 
suffered. To attempt to measure the compensation by varying the 
rate in some cases, and by varying the periods of time in others, can 
only result in confusion, the rate being greatly narrowed by the 
operation of the maximum and minimum clause. The practice now 
in force, of computing the compensation for various injuries by vary- 
ing the periods of payment according to the extent of the injury, 
is clearly the better method. 





GRAY v. BALTIMORE & NEW YORK RY. CO. 


(N. J. Supreme Court, March, 1915.) 

New Trial as to Damages Only-—Supreme Court Rule No. 182—Cross Rules to Show 
Cause for New Trial for Inadequate Damages and for Verdict Against the Weight 
of Evidence—-Both Discharged. 

This was an action for damages for the destruction of the 
plaintiff's motor truck by a locomotive at the crossing of the de- 
fendant’s line over St. George’s Avenue between Elizabeth and 
Rahway. The accident occurred at two o’clock in the morning. The 
right of way was one hundred feet wide and the track was straight 
for nearly half a mile. There was an electric are light burning at 
the crossing, and there was a warning post and an automatic electric 
signal bell. It was testified to on the part of the plaintiff, that the 
signal bell was not ringing, and that there was no bell nor whistle 
sounded on the engine and no headlight burning. The evidence on 
the part of the defendant was that all these warnings of the ap- 
proach of the train, a long freight train, were duly given. The 
plaintiff testified that his motor truck had cost $2400, and that it 
was worth more after fine months of use. It was badly broken up 
by the collision, and no use was made of the remains. 

On the first trial, before Judge Speer and a jury, at the January 
Term, 1914, the jury disagreed. On the second trial, begun May 26, 
1914, before the same Judge, upon similar evidence, the jury found a 
verdict of $500 for the plaintiff. On application of the plaintiff, 
Judge Speer granted a rule to show cause for a new trial on the sole 
ground of inadequacy of damages. 

The defendant also applied for and obtained a rule to show 
cause why a new trial should not be granted on the ground that the 
verdict was against the weight of evidence. 
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On motion to settle the state of the case, Judge Speer directed 
that the plaintiff’s and the defendant’s states of the case be printed 
in one book, each party paying for the cost of printing of so much 
of the evidence as he required. 

Argued at the November Term, 1914, before the Chief Justice, 
and Swayze and Minturn, JJ. 

Mr. Wilbur A. Heisley, for the plaintiff, insisted that the ver- 
dict for $500 was obviously inadequate and must be set aside as 
inadequate and for no other reason. 

Mr. Edward Q. Keasbey, for the defendant, said the amount of 
the verdict was not a mere matter of calculation, and was not the 
result of passion, partiality or prejudice, and ought not to be dis- 
turbed. Such a verdict might well have been the result of difference 
of opinion among the jurors on the question whether the plaintiff 
was entitled to any verdict at all. He referred to the new Rule of 
the Supreme Court, No. 132, which says: “When a new trial is or- 
dered because the damages are excessive or inadequate, and for no 
other reason, the verdict shall be set aside only in respect of damages 
and shall stand good in all other respects,” and said it would be 
unjust and contrary to the intention of the new Rule to set aside a 
verdict for inadequacy of damages, when there is a serious doubt 
upon the evidence with respect to the liability of the defendant, and 
then to allow the verdict so set aside to stand as conclusive with 
respect to the defendant’s liability. Mr. Keasbey also discussed the 
evidence in detail, and contended that the verdict for the plaintiff 
should be set aside as against the weight of evidence. He cited 
Stetson v. Baltimore & New York Railway Co., 48 Vr. 121, a suit 
relating to a collision in the night time at the same crossing. 

PER CURIAM: Each party has a rule to show cause, the de- 
fendant complaining of the rendition of any verdict against it, and 
the plaintiff complaining of the damages recovered as inadequate. 
Upon a careful examination of the testimony given at the trial and 
that taken under the rules we have reached the conclusion that both 
rules should be discharged. 





FELDMAN v. BRAUNSTEIN. 


(N. J. Supreme Court, March, 1915). 
Workmen’s Compensation Act— Temporary and Permanent Disability— Future Possibilities. 


Case of Samuel Feldman, appellant v. Charles Braunstein, de- 
fendant. 


On certiorari to Hudson Common Pleas. 
Messrs. Kalisch & Kalisch for Appellant. 
Messrs. Gross & Gross for Defendant. 


SWAYZE, J.: This is a case under the Workmen’s Compen- 
sation Act. The petitioner received a very serious injury to the eye. 
The Judge found that the injury was temporary in character if an 
operation was performed, but that if an operation was not performed 
the injury was permanent and amounted to 90% of the loss of an 
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eye. He, therefore, as he said, in order to allow the petitioner to 
undergo an operation, determined that the injury was temporary 
and that the petitioner was entitled to receive compensation for his 
injury during such disability or until a further application was made, 
not to exceed three hundred weeks. Under the statute, the compen- 
sation for the loss of an eye is limited to pay for one hundred weeks. 

I think the learned trial Judge erred in basing his award of 
compensation upon the theory of a temporary disability, when, as he 
himself found, the disability was permanent unless there was an 
operation. Whether the petitioner would submit to an operation 
rested on his will alone, and he had nothing to gain pecuniarily by 
taking the risk that necessarily attends all operations. If it suc- 
ceeded his weekly compensation would stop. If it failed, his injury 
would be permanent and he would be entitled to compensation for 
one hundred weeks only instead of three hundred. It is clear that 
the Legislature never meant to put the control in the hands of one 
party alone. It is for the Court, under the statute, to determine the 
compensation and the Court can act only on the facts before it, not 
upon the uncertain possibilities of the future. The proper course 
was to deal with the case exactly as it stood at the time, that is, a 
case of permanent disability, and to allow compensation for one 
hundred weeks. If the petitioner then chose to submit to an opera- 
tion, and was cured, the extent of the intervening temporary dis- 
ability would be known and the weekly compensation could be ter- 
minated upon application to the Court for a modification of the 
order as the statute authorizes. If the operation proved a failure the 
award for permanent disability would stand. 

I think it unnecessary to deal with the technical question raised 
with reference to the judgment. The trial Judge did not file his de- 
termination until after the writ of certiorari was allowed; the dis- 
missal of the writ on that ground would merely result in a new writ. 
As to the costs the action of the trial Judge was authorized by the 
statute. 





LASPADA v. PUBLIC SERVICE RY. CO. 


(Essex Common Pleas, March, 1915). 


Workmen’s Compensation Act—Freezing Weather Causing Frost—Bite and Amputation 
Following—Caeual Employment. 


Case of Pasquale Laspada, petitioner, against Public Service 
Railway Company, respondent. Petition filed under Workmen's 
Compensation Act. 


Mr. Alfonso Bivona for Petitioner. 


Mr. Leonard J. Tynan for Respondent. 


OSBORNE, J.: This matter came on for hearing on the twenty- 
seventh day of January, 1915. It is admitted that the petitioner was 
employed by respondent as a laborer, to remove snow from the 
tracks of respondent’s railways between the City of Newark and the 
City of Hackensack, in the State of New Jersey; that he was en- 
gaged especially and solely for that work; that the necessity for the 
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work was due to a snow storm; that his wages were at the rate of 
twenty-five cents an hour, and that the respondent had notice of the 
alleged injury. 

The petition alleges that, “on or about the said 14th day of 
February, 1914, your petitioner, by accident arising out of and in 
the course of his aforesaid employment, sustained severe personal 
injuries, namely, the freezing of his toes, as a result whereof all the 
toes on his left foot, and the first, second and third toes on his right 
foot, were necessarily amputated.” This is conceded to be a correct 
statement of the facts. 

Respondent claims that the accident did not arise out of the em- 
ployment and that the employment was casual. 

This case is controlled by the same reasoning applied by me 
in Burke v, P. Ballantine & Sons, just decided (filed March, 1915). 
There was nothing in this petitioner’s employment which exposed 
him to more than the ordinary risk of frost-bite to which any other 
person working in the open was exposed on the day in question, nor 
has it been alleged or proven that it was due to any particular cir- 
cumstance in connection with his employment. The accident was 
merely a consequence of the severity of the weather to which per- 
sons in the locality, whether so employed or not, were equally li- 
able. Andrew v. Failsworth, Ind. Soc. (1904) 90 L. T. 611; Vol. 6, 
W. C. C. (Minton-Senhouse) 11; Ismay, Imrie & Company v. Wil- 
liamson, (1908) 42 Ir. L. T. 218, 1 B. W. C. C., 232; Morgan v. Own- 
ers of Steamship “Zenaida,” 25 T. L. R. 446, 2 B. W. C. C., 19; 
Davies v. Gillespie (1911) 5 B. W. C. C. 64; Kelley v. Kerry County 
Council (1908) 42 Ir. L. T. 23, Vol. 1, B. W. C. C.; Warner v. 
Couchman (1910) 4 B. W. C. C. 32; Karemaker v. S. S. “Corsican,” 
(1911) 4 B. W. C. C. 295; Robson, etc., Ltd., v. Blakey (1911) 49 Sc. 
L. R, 254, 5 B. W. C. C. 536; Rodger v. Paisley School Board (1912) 
49 Sc. L. R. 413, 5 B. W. C. C. 547; Olson v. Owners of S. S. “Dor- 
set,” (1913) 6 B. W. C. C., 658; Boyd’s Compensation, Vol. 2, Sec. 
49. 


I therefore find that the accident did not arise “out of” the em- 
ployment. 

Furthermore, I think the circumstances of this employment 
bring it clearly within’ the twenty-third paragraph of the Act, which 
excludes “casual” employments. 

A casual employment is one whick comes about more or less bv 
chance, to meet the exigencies of a particular situation or a tem- 
porary emergency, and which may or may not be within the general 
scope of the business of the employer or the occupation of the em- 
ployé. 

This employment was to meet a temporary emergency due to 
the extent and severity of the elements (than which there is nothing 
more variable or uncertain), and the necessity of the respondent to 
meet the temporary condition thus created in order to enable it to 
operate its cars. Certainly no occupation could be more uncertain 
or more casual in its very nature than shoveling snow. 

What constitutes casual employment must necessarily depend 
upon the circumstances of each particular case. It is difficult, there- 





104 THE NEW JERSEY LAW JOURNAL. 


fore, to fix a standard applicable to all cases. It is not, however, 
difficult to distinguish the case of the ironworker in Scott v. Payne 
Bros., 89 Atl. 92%, or the stevedore in Sabella v. Brazileira, 91 Atl. 
1092; the labor of the ironworker and the stevedore is a regular oc- 
cupation, transitory, it is true, in that it usually begins and ends 
with each particular job, but pursued, nevertheless, with regularity 
and with the usual expectation of continuing until the job is finished. 

Cases of this nature more properly fall within a class which 
might be deemed “temporary” employments rather than “casual,” 
being employments within the regular scope of the work done by 
the employé, but temporary because the employment is concluded 
upon the completion of the particular work which the employé is 
engaged in doing. The mere fact that it is temporary in its charac- 
ter does not necessarily make it a casual employment within the 
meaning of the Act. 

Nor is it difficult to distinguish the case of Schaeffer v. DeGrot- 
tola, 89 Atl. 921, where it was held that, from the evidence, the trial 
Judge might properly find that the intent was to give petitioner 
employment at piecework in the defendant’s regular business with- 
out limit as to time. 

My attention has been called to the unreported case of Davis, 
Guardian, etc., v. The Hinde & Dauch Paper Company (Camden 
County Court of Common Pleas) in support of respondent’s conten- 
tion. This case goes so far as to suggest that, where there is no 
qualification concerning the nature or extent of the employment, the 
intent of the employer and not of the employé, is the controlling fac- 
tor in determining the scope and extent of the contract of employ- 
ment. While I agree with the result reached, I cannot assent to this 
view, but concede rather that all of the circumstances of the situa- 
tion should be considered in determining the question. Huboe v. 
Lynch, 36 N. J. L. J. 8%; Muller v. Gelkers Mfg. Co., 36 N. J. L. J. 
117. 

The suggestion is advanced by the respondent that freezing is 
a development or situation where no specific time or occasion can 
be fixed upon as the time when the alleged accident happened; that, 
in fact, nothing actually “happened,” but that a mere condition 
arose, and, therefore, as the accident did not happen at any particu- 
lar moment, the situation here presented comes within the case of 
Riker v. Liondale Bleach Die & Print Wks., 89 Atl. Rep. 929. In 
view of the conclusion reached by me upon two other distinct 
grounds, I deem it unnecegsary to pass upon this point. 

There will be judgment for the respondent. 





The first case involving the liability for toll of a subscriber for 
permitting a non-subscriber to use his telephone for long distance 
messages is the Tennessee case of Cumberland Teleph. & Teleg. Co. 
v. Southern R. Co. 45, L.R.A.(N.S.) 990, which holds an employer is 
not, although he permits his employés to have access to his tele- 
phone, personally liable for long distance messages sent by them con- 
cerning their personal affairs. 





BURKE V. P. BALLANTINE & SONS. 


BURKE v. P. BALLANTINE & SONS. 


(Essex Common Pleas, March, 1915). 


rkmen’s Compensation Act—Death From Excessive Heat or Other Cause—Cases 
: Similar in England. 


Case of Bridget Burke, petitioner, against P. Ballantine & Sons, 
a corporation, respondent. Petition filed under Workmen’s Compen- 
sation Act. 


Mr. William J. McFadden for Petitioner. 
Messrs. Lindabury, Depue & Faulks for Respondent. 


OSBORNE, J.: One, James Burke, husband of the petitioner in 
the above-entitled cause, was employed as a laborer by the respondent 
in the wash-house of its brewery in the city of Newark. On the 10th 
day of August, 1914, between eleven and eleven-thirty in the morning, 
while so employed, he was apparently overcome by the heat, dropped 
to the floor, and was removed from the wash-house to the City Hos- 
pital, where he died on the following day. The 10th day of August 
was very warm, the official temperature at twelve o’clock being ninety 
degrees and the humidity sixty-eight per cent. There was some testi- 
mony indicating that the temperature and humidity may have been 
somewhat higher at the brewery than where the official temperature 
is registered, but this slight difference may well have been compen- 
sated for by other conditions, such as proximity to an ice house door; 
in fact, there was evidence in the case to the effect that the tempera- 
ture in the wash-room was several degrees cooler than outside. I find 
the fact to be that the temperature and humidity in the wash-room 
was approximately as officially registered. Just before the attack he 
had been piling empty half-barrels in the usual course of his duties. 

He is survived by his widow, the petitioner, and three children, 
all minors. 

The questions to be considered are: (1) Was the death of James 
Burke caused by the excessive heat? (2) Was his death caused by 
an accident arising out of and in the course of his employment? 

There is some question whether Burke died from the effect of 
heat or from other causes. It is true that the condition which resulted 
in his death became acute while he was at work, but the hospital 
physician diagnosed his case as one of delirium tremens and cardiac 
dilations, and attributed his death to these causes. The symptoms, 
however, indicate that he might have been suffering from these causes 
or from heat prostration. It is not necessary, however, for me to de- 
termine this question because, even though resolved in favor of the 
petitioner, the conclusion I am forced to in determining the question 
whether the accident arose out of and in the course of decedent’s em- 
ployment precludes the possibility of a recovery in this case. 

If every death, occurring while the deceased is at work, is to be 
compensated for, it will be necessary for the Legislature to broaden 
the scope of the Compensation Act in order to make it thus inclusive. 
As the Act now stands there must be shown not only the fact of the 
injury or death, but that the accident, or inducing cause of the injury 
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or death, arose out of and in the course of the employment. -\Our 
Supreme Court has very clearly stated the situation in Bryant v. 
Fisséll, 84 N. J. L. (55 Vroom) 72, in the following language: 

“For an accident to arise out of and in the course of the employ- 
ment, it must result from a risk reasonably incidental to the employ 
ment. As was said by Mr. Lord Justice Buckley in Fitzgerald vy, 
Clarke & Son (1908) 2 K. B. 796: ‘The words “out of” point, I think, 
to the origin and cause of the accident; the words “in the course of” 
to the time, place and circumstances under which the accident takes 
place. The former words are descriptive of the character or quality 
of the accident. The latter words relate to the circumstances under 
which an accident of that character or quality takes place. ‘The 
character or quality of the accident as conveyed by the words “out 
of” involves, I think, the idea that the accident is in some sense due 
to the employment. It must be an accident resulting from a risk 
reasonably incident to the employment.’ ” 

A cursory examination of the cases bearing upon the question 
whether Burke’s death, if attributable to the heat, was due to an acci- 
dent arising out of his employment, might lead us to suppose that 
some confusion existed on this point. Bradbury, in his “Workmen’s 
Compensation and State Insurance Law” (Second Ed.), p. 375, indi- 
cates that there is some conflict, but from a careful reading of the 
cases where the alleged accident was due to the severity of the ele- 
ments, such as excessive heat or cold, sunstroke, frost-bite, or light- 
ning, it becomes apparent that these cases naturally fall into two 
classes, one, where the cause which produced the injury was due to 
the nature of the work or place of work, and the other, where the 
cause which produced the injury was merely due to the natural con- 
dition of the elements, thus: In Andrew vy. Failsworth Ind. Soc. 
(1904) 90 L. T. 611; Vol. 6, W. C. C. (Minton-Senhouse) 11, a work- 
man was killed by a stroke of lightning while working in an exposed 
position on a scaffold. In this case the following statement of the 
County Court was quoted with approval by the Appellate Court: 

“ * * * Tf there is under particular circumstances in a par- 
ticular vocation something appreciably and substantially beyond the 
ordinary normal risk, which ordinary people run, and which is a 
necessary concomitant of the occupation a man is engaged in, then 
I am entitled to say that that extra danger to which the man is ex- 
posed is something arising out of his employment; and if, in conse- 
quence of that a fatality, occurs, I am entitled to say the section 
applies and the applicant 1s entitled to recover.” 

In Ismay, Imrie & Company v. Williamson (1908) 42 Ir. L. T. 
213; 1 B. W. C. C., 232: “A seaman, employed as a trimmer on 
board the S. S. Majestic, whilst engaged in drawing ashes from the 
bottom of the ship’s furnaces had a ‘heat-stroke’ and died therefrom 
about two hours afterwards.” 

The claimant was awarded compensation, and the English House 
of Lords sustained the finding, Lord Ashbourne in the course of his 
opinion saying: “Everything was in the course of Williamson’s em- 
ployment and arising out of it. But for the boiler and the heat-stroke 
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and the speedy exhaustion it caused, there would have been no 
accident.” 

In Morgan v. Owners of Steamship “Zenaida,” 25 T. L. R. 446; 
2B. W. C. C.,, 19: “The applicant, an ordinary seaman, while en- 
gaged in painting the vessel when she was lying at a port on the 
coast of Mexico was incapacitated by sun-stroke. The medical evi- 
dence was to the effect that a seaman painting the outside of a ship 
is running a greater risk of sun-stroke than when employed on deck, 
because he not only gets the direct rays of the sun, but he also gets 
the reflected rays from the ship’s side.” Held, that his injury arose by 
accident within the meaning of the Workmen’s Compensation Act, 
1906, and that he was entitled to compensation. 

In Davies v. Gillespie (1911) 5 B. W. C. C. 64: “A seaman was 
on duty on a blackened steel deck for some hours in the blazing sun 
with no shade, in a port in Hayti, at a temperature of 108° to 120° 
Fahrenheit. He suffered from blindness, due to exposure to the sun. 
The County Court Judge found that the employment involved special 
exposure to the risk of sun-stroke, and that the accident arose out 
of the employment, and awarded for the workman.” Held, there was 


evidence to support the finding, Cozens-Hardy, M. R., saying: “The 
only question is whether this man was in such exceptional circum- 
stances that he was more exposed by reason of his occupation than 
other people would have been. That is a question of fact.” 


In the foregoing cases, it will be observed, it was some circum- 
stance peculiar to the employment which subjected the workman to 
greater danger than would ordinarily be incurred by others not en- 
gaged in that particular employment, upon which the Court based its 
conclusion. 

In the following cases, however, the point is clearly made that, 
where the accident is merely a consequence of the severity of the 
elements, to which persons in the locality are generally subjected, 
whether so employed or not, the accident does not arise out of the 
employment. 

In Kelley v. Kerry County Council (1908) 42 Ir. L. T. 23; Vol. 
1,B. W. C. C.: A workman engaged in working on a road during a 
storm was struck dead by lightning. The lower Court found against 
the claimant, and the Irish Court of Appeal unanimously affirmed the 
decision of the County Court Judge on the ground that the accident 
was not one arising out of the employment of the deceased, there 
being no evidence that, in following his employment on the road dur- 
ing the thunder-storm, he ran any greater risk of being struck by 
lightning than any other person who was within the area of the storm. 

Warner v. Couchman (1910) 4 B. W. C. C. 32, was the case of 
“A journeyman baker, whose duty, inter alia, it was to drive his mas- 
ter’s cart, and deliver bread, was frost-bitten in the hand. The County 
Court Judge found that there was nothing in the man’s employment 
which exposed him to more than the ordinary risk of colds, to which 
any person working in the open was exposed on the day in question.” 
Fletcher-Moulton, L. J., in his dissenting opinion in this case, pre- 
sents the question very clearly in these words: “When we deal with 
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the effect of natural causes affecting a considerable area, such as 
severe weather, we are entitled, and bound to consider whether the 
accident arose out of the employment, or was merely a consequence 
of the severity of the weather to which persons in the locality, 
whether so employed or not, were equally liable. If it is the latter it 
does not arise ‘out of’ the employment, because a man is not specially 
affected by the severity of the weather by reason of his employment.” 

This case went to the House of Lords (5 B. W. C. C. 177) where 
the judgment of the Court of Appeals was affirmed and the above 
quotation from the minority opinion referred to with approval. 

In Karemaker v. S. S. “Corsican,” (1911) 4 B. W. C. C. 295: “A 
seaman at work on his ship at Halifax, N. S., sustained frost-bite. 
The Judge found that the workman had not proven that the frost- 
bite was due to any particular circumstance in connection with his 
employment, nor that he had been exposed to more risk of frost-bite 
than is usual in winter at Halifax.” Held, that the accident did not 
arise out of the employment. 

In Robson, etc., Ltd. v. Blakey (1911) 49 Sc. L. R. 254; 5 B. W. 
C. C. 536: “A plumber, a man of impaired vitality, was at work, 
laying and jointing pipes in a trench in a road, in excessive summer 
heat. The work involved his stooping a great deal. He was seized 
with heat apoplexy (sunstroke).” In the course of his opinion the 
Lord President of the Court of Sessions, Scotland, said: “The only 
two things that can be said about this man’s employment are, first, 
that he was in the open air, and therefore was more exposed to the 
sun than somebody who sat in a cellar; and, secondly, that at his work 
he had to bend. Now, since the days when Adam was expelled from 
Eden, I think every outdoor labourer has had to bend at his work, 
and I think it would be the very climax of absurdity to say that be- 
cause a man had to go into the open air, and because he had to stoop, 
he was exposed to a peculiar danger because of his employment.” 

And in the same Court, in Rodger v. Paisley School Board (1912) 
49 Sc. L. R. 413; 5 B. W. C. C. 547 the facts were: “A school janitor 
was sent on a message on a hot day. He fainted in the street from 
the heat, and fell backward, striking his head on the pavement, subse- 
quently dying from the effects of the injury.” It was held that the 
accident did not arise out of the employment. 

In Olson v. Owners of S. S. “Dorset,” (1913) 6 B. W. C. C., 658: 
“A ship stoker, while on duty on a ship in the tropics, went into a 
coal bunker adjoining the stokehole, and was soon afterwards found 
in a condition of heat apoplexy. Upon the medical evidence the arbi- 
trator found that it might have been caused by the heat of the sun 
or of the stokehole, and that it was not proved that the fit had been 
brought on by the work the man had been doing at the time, and 
that therefore the apoplexy was not caused by accident arising out of 
the employment.” Held, there was no misdirection. See also Boyd's 
Compensation, Vol. 2, Sec. 449. 

I have deemed it sufficient, for the purpose of this case, to refer 
particularly only to those cases in which the elements appeared to be 
the direct cause of the accident. 
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The deceased in this case was subjected to the same dangers 
from the excessive atmospheric conditions of a humid summer day, 
as was every other person who had to work in the general locality of 
the brewery where he was employed. I am unable to find, from the 
evidence, that there was anything so unusual about the wash-room 
of the brewery as to cause this accident. There is some evidence to 
the effect that it was cooler there than outside. There is certainly no 
evidence that would justify me in reaching the conclusion that it was 
hotter there. The work he had been doing was of the usual char- 
acter and he was therefore subjected to no unusual strain. He prob- 
ably was overcome by heat; he had some beer to drink, and one of 
the witnesses testified: ‘He was hitting the ice-water up pretty 
strong that morning.” There is, in fact, considerable evidence in the 
case which would justify me in reaching the conclusion that his con- 
dition may have been induced by drinking water excessively or by 
alcoholism. 

Under all the circumstances of this case, after a careful examina- 
tion of the authorities, I am of the opinion that the heat stroke which 
deceased had was not an accident arising out of his employment. 
Judgment will therefore be entered for the respondent. 





McNEIL v. MOUNTAIN ICE Co. 


(Morris Common Pleas, April 6, 1915). 


Workmen’s Compensation Act—Criminal Assault by Fellow Workman—Casual 
or Regular Employment. 


Case of Jennie McNeil, guardian of Albert McNeil a minor, 
petitioner, against Mountain Ice Company, a corporation, respond- 
ent. Petition filed under Workmen’s Compensation Act. 


Mr. James H. Bolitho for Petitioner. 
Mr. M. Casewell Heine for Respondent. 


SALMON, J.: The facts of this case appear to be substantially 
as follows: Albert McNeil, a youth of nineteen years, was engaged 
in “switching” ice at the plant of the respondent at Mt. Tabor, 
Morris County, on January 28, 1914. The respondent’s work con- 
sisted in filling its house with ice. “Switching” ice is shown to be 
the operation of guiding a cake of ice as it traverses its course after 
entering the house, toward a particular destination, there to be 
stored. There are those to whom the cakes are assigned by the 
“switcher” according to the necessities of the case, having regard 
to the equal distribution of the ice in its storage in the house. While 
said McNeil was thus engaged sitting upon a box, and operating 
With an ice pick with which to guide the ice cake, and actually 
guiding or “switching” a cake of ice, a fellow workman (a youth 
under sixteen years), whose duty was to receive the ice from the 
switchers, struck a blow upon the head of said McNeil with an ice 
“pick,” at the time standing in the rear of the victim, and under cir- 
cumstances that McNeil was unaware of the impending attack. The 
injured was made unconscious, removed to a hospital, where a por- 
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tion of his skull was removed, and with the result that he suffers 
impairment in his power of speech, and use of his right arm and 
right leg. The assailant was indicted by the Grand Jury for assault 
upon said McNeil, pleaded guilty to the charge and was committed 
by the Court to the State Home for Boys at Lower Jamesburg, the 
said charge of assault being based upon the same act alleged as 
the cause of injury, and above mentioned. It further appears that 
the assault in question had been preceded, at a time variously stated 
to have been from ten minutes to an hour, by an altercation and 
physical encounter in which the said assailant appears to have been 
the aggressive party. This altercation and encounter was provoked 
by the assailant, who persisted in pushing in from under the said 
McNeil, the box upon which he sat in the progress of his work, 
which acts were resented by McNeil with directions to desist. While 
thus engaged in the encounter, which consisted in a tussling match, 
while clinched together and mutually pulling the hair of one an- 
other, the general foreman and the President of the respondent 
Company happened along, and the President directed the foreman 
that he, the foreman, would “have to either discharge them” (re- 
ferring to McNeil and his fellow employé) “or have them quit.” 
Both of the latter went back to work while the President and fore- 
man were yet in the room, and, in the words of the said general 
foreman—‘McNeil went back and sat on his bench switching ice, 
and Toomey (the assailant) stood behind him to place the ice.” The 
President and foreman passed out of the room, and, according to 
the foreman, “ten minutes” thereafter he, the foreman, saw McNeil 
injured. The injured had worked a period of two and one-half days, 
and the probable time necessary to fill the house appears to have 
been seven days. The wages of the injured were $1.75 per day. 

It is stipulated that, in the event of the Court finding for the 
petitioner and against the respondent on the subject of liability, 
that counsel will endeavor to adjust by agreement the damages 
for injuries sustained, and, failing such agreement by counsel. that 
the petitioner shall have the right to produce his physician for ex- 
amination and cross-examination before the Court, and the Court 
then to find independently on the extent of injuries. 

In respondent’s brief, there are two points advanced why a re- 
covery should not be had. 

Point one is as follows: “The criminal assault upon McNeil by 
Toomey is not an injury received by McNeil arising in the course 
of and out of his employment.” Point two is: “The employment of 
McNeil was a casual employment and therefore not within the scope 
of the Act.” 

Considering the second point first, it is apparent from the tes- 
timony that it does not show the stated terms of a specific hiring, 
although such there may have been. The mental condition of Mc- 
Neil on the stand was such, as there exhibited, to make the impres- 
sion that there were circumstances during the course of his two and 
one-half days service and matters incidental to his employment, 
that he was unable to tell, and presumably unable because of his 
injury affecting his speech and possibly his memory. It is not too 
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much to say that the contract of hiring was to extend at least during 
the period required to fill the ice house, where the injury occurred. 
This being so, the rule as applied in the case of James Scott v. Payne 
Brothers, Incorporated, 85 Law 446, should control here. In the 
case of Sabella v. Braziliero, 91 Atl. 1032, it is held that “An em- 
ployment is not casual—that is, arising through accident or chance 
—where one is employed to do a particular part of a service recur- 
ring somewhat regularly with the fair expectation of its continuance 
for a reasonable period.” In the former case the petitioner was em- 
ployed for an indefinite period to work on a contract for the erection 
of a structural steel building. In the latter case the injured was a 
longshoreman, and sustained injury while assisting in loading a 
ship. The Supreme Court held that the evidence showed that the 
deceased was justified in the expectation that the employment would 
continue at least until the ship was loaded, or so long as his services 
were required for that purpose. The evidence in the case at bar 
shows that McNeil had been similarly employed in previous years 
by the respondent, and that he was justified, at the time of injury, 
in believing that his employment would continue until the ice house 
was filled. It is found that the employment was not casual within 
the purview of the “Workmen’s Compensation Act.” 

The first point made by the respondent is one of difficulty, and, 
so far as investigation has revealed, has not been settled in this 
State, for the apparent reason that no case has arisen that is squarely 
upon such facts that here obtain. Substantially those facts are that 
an employé is injured by the wilful and criminal act of his fellow 
employé while the former is actually engaged in the prosecution of 
his duties, and from an assault in no wise provoked by the injured, 
or arising out of circumstances for which he was responsible. That 
the injury was sustained in the course of the employment there 
seems no doubt, but as to whether “by accident arising out of” his 
employment is the question that must receive careful consideration. 

In the case of Elizabeth Bryant, Administratrix, et al. v. Wil- 
liam H. Fissell, etc., 84 Law 72, we find that an “accident” is de- 
fined as “an unlooked-for and untoward event which is not expected 
or designed;’”’ also that “an accident arises ‘in the course of the 
employment’ if it occurs while the employé is doing what a man so 
employed may reasonably do within a time during which he is 
employed, and at a place where he may reasonably be during that 
time;” also “an accident arises ‘out of’ the employment, when it is 
something the risk of which might have been contemplated by a 
reasonable person, when entering the employment, as incidental to 
It;” also “a risk is incidental to the employment when it belongs to 
or is connected with what a workman has to do in fulfilling his con- 
tract of service;” and further, “a risk may be incidental to the em- 
ployment when it is either an ordinary risk directly connected with 
the employment, or an extraordinary risk which is only indirectly 
connected with the employment owing to the special nature of the 
employment.” 

_. Measured by the definition of “accident” as given above, the 
Injury in question arose from an accident in legal contemplation, 
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because the event was unlooked for and untoward, and was neither 
expected or designed so far as the injured was concerned. The 
evidence is convincing that the injured was entirely oblivious to any 
situation that would tend to warn him of the impending assault. 
That the accident arose in the course of the employment is evident 
from the fact that the injured was in the act of “switching” a cake 
of ice when the injury was received. Did the accident arise “out of” 
the:employment? This must be tested by the “victim’s point of 
view,” as was said in the case of Nisbet v. Rayne & Burn (1910) 2 
K. B. 689; 3 B. W. C. C. 507, and referred to in Bryant v. Fissell. 
The precise circumstances surrounding and confronting the injured 
should be the important basis of judgment upon the proposition of 
whether or not the accident arose “out of” the employment, that is 
the employment of the injured person. 

In this case we find the injured engaged in no “skylarking,” 
“fooling” or “playing” as between himself and his fellow worker; 
but the injury arose while the injured was following the duties for 
which he was employed. It is true that, previously, the injured and 
his assailant had been mutually engaged in a.“scuffle,” as the evi- 
dence shows, but the injured had been an unwilling participant, and 
the “scuffle” had ensued after a very evident attempt on the pari 
of the fellow-workman, and an attempt repeated at least once, to 
prevent the injured from performing his duties, and the assault itself 
was the successful culmination of thus attempting to prevent the in- 
jured from further continuing his work. It is not amiss to recall the 
ages of the participants, the assailant under sixteen years and the in- 
jured nineteen years, and to remark that the altercation, such as it 
was, was sufficient to call for an order from the President of the 
Company that the young men must either be discharged or must 
cease their further physical combat, and the inquiry arises whether 
that situation did not put the respondent on notice (the conduct 
being such as to merit dismissal), to investigate the circumstances, 
and remove the workman, who presently developed to be a source 
of danger, from among his fellows. It is not shown that the injured 
encouraged, countenanced or actively participated in the previous 
“tussle,” excepting as he was provoked to participate because of the 
interference of his duties by his afterward assailant. It may very 
well be, had the assault occurred while the injured was engaged with 
his assailant in the “scuffle,” that no accident arising out of the em- 
ployment could be said tb have occurred, even though there was no 
fault on the part of the injured, and likewise had the injured at the 
time of the assault ceased his work; but here we find, so far as the 
injured is concerned, an extraordinary risk indirectly connected with 
his employment, because of the immature age of the assailant and 
the latter’s proclivity to endeavor to so interfere with his fellow 
workman as to prevent him altogether in carrying on his mastef’s 
work, the injured and assailant of necessity working in close asso 
ciation. 

In Scott v. Payne, 85 Law 446, before cited, it was held that “dis- 
obedience by fellow workmen of orders is as much one of the risks of 4 
man’s employment as a defect in the mechanical appliances.” May not 
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then an overt, criminal act of a fellow worker be a risk of an employe’s 
employment, if the fact be that the latter is entirely uncontributing to 
such act and the injury which grows out of it? Under the Workmen’s 
Compensation Act, the master assumes all risks reasonably incidental to 
the employment. ‘The risk or extraordinary risk, in the present case, 
under the prevailing circumstances, was reasonably incidental to the em- 
ployment, and the attack made upon the injured was so connected with 
his employment as to place it in the class of risks reasonably incident 
thereto. 

In the recent case of Hulley v. Moosbrugger, 93 Atl. 79, the Su- 
preme Court held that ‘it is a matter of no consequence whether or not 
the workman, at the time he made the attack, was acting within the scope 
of his employment.” And that “it was a negligent act of the fellow 
workman to make a pass at the decedent while passing him on the 
slant of the concrete floor,’ on which he slipped and received fatal 
injuries. That case is distinguished in that the fellow workman’s act 
did not appear to have been criminal; but the principle that it em- 
phasizes is the conduct oi the injured person in that it did not invite 
the attack, and that, whether or not the workman who made the 
attack was acting within the scope of his employment, was of no im- 
portance. 

The conclusion is therefore reached that the said Albert McNei! 
sustained personal injuries, the extent of which is not here and now de- 
termined, by an accident arising out of and in the course of his employ- 
ment by the respondent in this case. 





MADDEN v. WHITHAM. 
(Morris Common Pleas, February, 1915). 
Workmen’s Compensation Act— Accident “in Course of Employment.” 

Case of Patrick Madden, petitioner, against Richard W. Whit- 
ham, Lewis Deona and George Erickson, partners, trading as R. W. 
Whitham and Company, respondents. Petition filed under Workmen’s 
Compensation Act. 


Mr. Henry Carless for Petitioner. 
Mr. Elmer King (King & Vogt) for Respondents. 


SALMON, J.: It is stipulated in this case that, on January 27th, 
1914, the petitioner was in the employ of the respondents as a laborer; 
that his wages were at the rate of sixteen dollars and fifty cents per 
week and that his employers, the respondents, had notice of the acci- 
dent and injury within the statutory time. 

The evidence shows that on said day the petitioner had been work- 
ing as a hod-carrier for the respondents, and had so worked for them 
from January 19th, immediately previous; that the respondents were 
erecting a building along a siding of the Delaware, Lackawanna & 
Western Railroad for said Company, at a place west of the passenger 
station at Newark; that the tracks of said Railroad Company are ele- 
vated at this point, and that the said building being erected was sit- 
uated west of High Street, Newark, and along a siding that led into 
the east bound track on said railroad; that the mortar for the con- 
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struction was being made up along the track level and alongside of 
the tracks; that the duties of petitioner were to carry brick and mor- 
tar to the workmen; that at five minutes to 3 P. M. of said day the 
petitioner was on his way to the toilet in the said passenger station 
of said railroad and that, at the time of injury, he was walking along 
the side of said track on his way to said station and across a bridge; 
that petitioner was hit in the back by an engine, which was going 
slowly with the tender ahead; that, as a result of said accident, the 
petitioner suffered from a compound fracture of the skull in several 
places, also a wound in the right cheek under his cheek bone, and a 
large, irregular wound on the top of the forehead and also abrasions 
to the arm; that there were several loose fragments of bone removed 
from the skull and also two pieces of membrane; that the brain was 
exposed, and that non-absorbable membrane was inserted, after which 
the brain and wounds were sewed up, as also the wound in the right 
cheek ; that a second operation was performed resulting in the removal 
of the membrane which was inserted; that there was some slight 
injury to the brain itself at the seat of the fracture of the skull, and 
that some slight portion of the brain was removed; that, during the 
first two weeks at the hospital, to which he had been taken immediate- 
ly after the injury, he was irrational; that he, the petitioner, previous 
to said accident was of good health. 

The petitioner testifies that at the time of hearing, October 1st, 
1914, he suffered from weakness, nervousness, dizziness and head- 
aches; that one arm was numb to the fingers; that he was unable to go 
up ladders, which his accustomed duties required, because of his said 
dizziness; that he had worked but ten days since the injury, having 
been in the hospital until March, 1914; that the longest period of time 
that he had been able to work steadily was one and a half days. The 
petitioner complained also of loss of memory and inability to work 
because of his said weakness, nervousness, headaches, etc. 

The respondents contend “that the manner and way chosen by 
Madden (the petitioner) to reach the Newark Station was an act 
amounting to willful misconduct, in that a safe way was provided by 
the employer and an unsafe way (plainly one of obvious danger) was 
chosen by the employé.” 

The plain question arises as to whether the injuries sustained 
arose “out of and in the course of his (petitioner’s) employment,” and 
it is upon this proposition that the respondents lay their strongest 
emphasis. « 

The Act provides that the compensation shall be made in all cases 
except when the injury or death is intentionally self-inflicted, or when 
intoxication is the natural and proximate cause of injury, and the 
burden of proof of such fact shall be upon the employer. Under sec- 
tion 3, paragraph 23, there may be found, among other things, a 
definition of “willful negligence.” There are three classifications set 
out, but it would appear that the “willful negligence” there referred 
to has to do with that class of cases which come under section 1 of 
the Act, and that the exceptions referred to in paragraph 7 of section 
2, namely, “when the injury or death is intentionally self-inflicted, 
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or when intoxication is the natural and proximate cause of injury,” 
are the only exceptions obtaining under said section 2, which section 
appears clearly to control the case in hand. Therefore, the question 
arises as to whether both or either of these exceptions have been 
shown in this case. | 

In Bryant v. Fissell, 86 Atl. 458, the principle is established that 
“The burden of furnishing evidence from which the inference can be 
legitimately drawn that the death of an employé was caused by ‘an 
accident arising out of and in the course of the employment,’ in an 
action under section 2 * * * rests upon the claimant.” In the 
same case the principle also is found that within the purview of the 
Act “an accident arises ‘in the course of the employment’ if it occurs 
while the employé is doing what a man so employed may reasonably 
do within a time during which he is employed, and at a place where 
he may reasonably be during that time.” And the further principle 
that “an accident arises ‘out of’ the employment when it is something 
the risk of which might have been contemplated by a reasonable per- 
son, when entering the employment, as incidental to it.” 

The case of Zabriskie v. Erie Railroad Company, 85 Law 157, 
has a strong bearing in determining the case in hand; there is, how- 
ever, one distinguishing element in the case of Zabriskie v. Erie 
Railroad Company which does not obtain here. In that case the 
employé was obliged to cross defendant’s tracks; in the case at bar, 
as a matter of fact, there was no such obligation upon the petitioner 
in order to arrive at his desired destination. 

The testimony shows that, in order to reach his place of work, 
namely, the mortar mixing bed, the petitioner was compelled to ascend 
a ladder after leaving High Street, and it also appears that this was 
the way used in going from his work. The testimony further shows 
that, at a point some distance across the said High Street and ascend- 
ing out of Lackawanna Avenue, there was a stairway leading to the 
railroad station platform, adjacent to which platform the toilet in 
question was located; the evidence further is, on the part of the re- 
spondents, that, so far as was known, the only toilet available was in 
said station or in some neighborhood saloon. There is no evidence to 
show that petitioner was informed by respondents as to where he 
might find the accommodation desired, nor does it appear that any 
accommodations were so provided by che respondents, nor further 
does it appear that the petitioner had knowledge of the stairway 
referred to, either as to where the same might lead and as to whether 
he could use it for the purpose in question, nor as to its existence at all. 

The question at issue, as it impresses itself, is whether the course 
pursued by the petitioner in going from his work to the toilet in ques- 
tion was such a course as might reasonably be followed by him, under 
the circumstances of his employment. He was in fact engaged in work 
upon property of the Railroad Company immediately adjacent to the 
track upon which the accident occurred, and upon the same elevation 
as that on which the toilet was situated. It may be true that the 
petitioner was a trespasser so far as the railroad is concerned, and 
even this proposition may be doubted when it is considered that he 
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was engaged in duties upon said Railroad Company’s property, even 
though in the employ of an independent contractor. The element of 
trespass would seem to have no bearing in the case, conceding that 
the petitioner was a trespasser at the time of injury. It would appear 
that the petitioner in this instance followed a very natural course in 
attempting to go to the destination in mind. It was the most direct 
route, it obviated the time necessary to go to the position of the 
ladder and to descend the same, and it also obviated the ascension 
of a long pair of stairs. Men engaged in construction work about a 
railroad track must, of necessity, look upon the passing and repassing 
of trains as a very common occurrence and something of which to be 
careful, but not however as to produce within them a dangerous fear. 

‘Che conclusion is reached in this case, under all of the conditions 
which the evidence reveals, that the act of the petitioner in following 
the course which he took along the railroad track, was such an act as 
to be reasonably expected of one engaged in his work at the place in 
question and under the circumstances of his need at the time. And, 
further, that the said injuries were sustained during his employment 
and at a place where he might reasonably have been during that time, 
and therefore occurred in the course of the employment of the peti- 
tioner. 

There is no intimation in the testimony that the petitioner was 
intoxicated, nor is there any allegation that the injury was self-in- 
flicted. It remains to consider the element of disability, which is found 
to properly come under subdivision (a) paragraph 11 of section 2. At 
the time of hearing, the petitioner was suffering from an injury which 
had produced temporary disability, and it is found that he was en- 
titled as of that time to fiity per centum of the wages received at said 
time of injury, from February 10th, 1914. The costs should also be 
allowed the petitioner against the respondents. 

An order will be made in conformity with the above findings, and 
allowing the sum of fifty dollars to the legal adviser of the said peti- 
tioner, to be paid by him as compensation, which amount is hereby 
settled and determined pursuant to the provisions of the statute under 
which the proceeding is brought. 





COSLETT v. SHOEMAKER. 


(Morris Common Pleas, February, 1915). 
Workmen’s Compensation Act— Accident ‘‘In Cuurse of Employment’’—Temporary 
Disability. 

Case of George R. Coslett, petitioner, against Abraham L. Shoe- 
maker, respondent. Petition filed under Workmen’s Compensation 
Act. 

Mr. Willard W. Cutler for Petitioner. 

Mr. Elmer King (King & Vogt) for Respondent. 

SALMON, J.: This is a proceeding brought by George R. Cos- 


lett, petitioner, against Abraham L. Shoemaker, respondent, under 
chapter ninety-five of the Laws of nineteen hundred and eleven, its 





COSLETT V. SHOEMAKER 117 


supplements and amendments, in the petition of which proceeding 
the petitioner prays that an order be made directing the payment of 
such sum or sums as may be found to be due petitioner under the Act 
as above entitled. 

It is admitted in this case that the petitioner is a carpenter and 
was in the employ of the respondent, and received injury by accident 
arising out of and in the course of his said employment; that said 
injury was sustained on November 21, 1913; that his wages were the 
sum of eighteen dollars and forty-eight cents per week; that personal 
knowledge of the accident in question was immediately obtained by 
the respondent. 

The testimony taken September 9, 1914, shows that, on Novem- 
ber 21, 1913, while at work upon a temporary scaffold, constructed 
about a building for the purpose of erecting another building over it, 
the petitioner was accidentally pushed off of two beams upon which 
he stood, and fell upon a single beam and astride of the same; that he 
was injured in one of his testicles; that he was treated by a physician 
about two weeks; that thereafter he tried to resume work and did so 
during a period of four days; that, subsequently, he was operated 
upon, with the result that the left testicle was removed on January 
2, 1914; that he returned from the hospital in ten days; that he re- 
sumed work on May 18, 1914; that he has not worked steadily since 
that time because of his unnerved condition. This condition is 
characterized by one of the physician-witnesses, as “tromatic neu- 
resthenia.” The age of the petitioner is twenty-seven years, and 
the petitioner is unmarried. 

According to the petitioner, the difficulty under which he has 
labored was and is that he has been under nervous strain, that he 
“shakes bodily,” “trembles,” etc., and has been and is unable to re- 
turn to his accustomed labors. 

Just to what extent this condition of nervousness has incapaci- 
tated the petitioner since May 18, 1914, does not appear conclusively, 
other than in general terms, that he, the petitioner, becomes “shaky” 
and finds himself trembling at times, indicating a nervous condition, 
thus causing the disability of which he complains. , 

The petitioner contends that his disability is total in character 
and permanent in quality, coming under subdivision (b) of section II. 
The respondent contends that the injury sustained comes under sub- 
division (a) of section II. being an injury producing temporary dis- 
ability. The particular loss sustained by the petitioner is not specif- 
ically provided for under schedule (c), unless, possibly, it might be 
considered under the clause which provides as follows: 

“Tn all other cases in this class, or where the usefulness of a mem- 
ber or any physical function is permanently impaired, the compensa- 
tion shall bear such relation to the amount stated in the above schedule 
as the disabilities bear to those produced by the injuries named in the 
schedule.” 

In this connection it does not appear that the disability of the 
petitioner, (due to sustaining the loss of the gland in question by the 
removal of this particular part of his anatomy) is such as to determine 
the condition to be a permanent impairment of a physical function ; 
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the result being that the injury is not taken out of class (a), which has 
to do with injuries producing temporary disability. 

The medical testimony on petitioner’s behalf goes to show that 
petitioner should have been able to resume his accustomed duties by 
August 1, 1914. 

Therefore, it is found that the injury of petitioner comes within 
the provisions of subdivision (a) of paragraph 11 of the statute, 
which provides for injury producing temporary disability, fifty per 
centum of the wages received at the time of injury, subject to a 
maximum compensation of ten dollars per week and a minimum of 
five dollars per week, said compensation to be paid during the period 
of disability, not however, beyond three hundred weeks. It is found 
that the petitioner was temporarily disabled from November 21, 
1913, to August 1, 1914, notwithstanding the partial resumption of 
his work on May 18, 1914 (see De Zeng Standard Co. v. Pressey, 38 
N. J. L. J. 18), and that he is entitled to the sum of nine dollars 
and twenty-four cents per week, being fifty per centum of the wages 
received at the time of injury, for a period dating two weeks subse- 
quent to November 21, 1913, to August 1, 1914, that is, for a period 
of thirty-four weeks, making the sum of three hundred and fourteen 
dollars and sixteen cents, and that, under section fourteen of the 
Act, he is entitled to the sum of eighteen dollars for medical services 
during the first two weeks after the injury. 

An order will be made complying with the above findings and 
allowing costs to the petitioner to be paid by the respondent, and 
allowing the sum of twenty-five dollars to the legal adviser of the 
said petitioner, to be paid by him as compensation, which amount is 
hereby settled and determined pursuant to the provisions of the statute 
under which the proceeding is brought. 





HULLEY v. MOOSBRUGGER. 


(N. J, Supreme Court, Feb. 18, 1915). 


Workmen’s Compensation Act—Death—Accident when Playing Pranks on Fellow- Work- 
man— Master Assumes All Risks. 


Certiorari to Somerset Common Pleas by Annie E. Hulley against 
Herman F. Moosbrugger. 


Argued before Swayze, Parker and Kalisch, JJ. 
Mr. Arthur F. Egner for Prosecutor. 
Mr. Clarence E. Case for Respondent. 


KALISCH, J.: William Hulley, a journeyman plumber, the 
petitioner’s decedent, was in the employ of the prosecutor, a master 
plumber. On the 17th day of September, 1913, the decedent was do- 
ing a plumbing job for his master in a dwelling house, the com- 
pletion of which job required some fittings that were contained in a 
bin in his employer’s shop. At 5 o’clock in the afternoon the de- 
cedent quit work and went to his employer’s shop, and, while on his 
way to the bin for the fittings to be used on the job in which he was 
engaged, a fellow workman, in a spirit of play, whom the deceased 
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was passing, swung his arm around, either to knock off decedent’s 
hat or to strike him, whereupon the decedent, in dodging the attack, 
slipped on the descending concrete floor, fell, and sustained injuries 
which caused his death. 

The single question presented and argued, in the brief of counsel 
of the prosecutor, is whether the facts found by the trial Judge 
warranted a finding that the accident arose out of the decedent’s 
employment. We think that it did. 

The principle to be extracted from the adjudicated cases in this 
state appears to be that, where the accident is the result of a risk 
reasonably incident to the employment, it is an accident arising out of 
the employment. Bryant, adm’x, v. Fissell, 84 N. J. Law, 72, 86 Atl. 458; 
Zabriskie v. Erie R. Co., 85 N. J. Law, 157, 88 Atl. 824, affirmed 
on appeal, 92 Atl. 385; Terlecki v. Strauss et al., 85 N. J. Law, 454, 
89 Atl. 1023, affirmed on appeal. See, also, In re Employers’ Liability 
Assurance Corporation, Limited, 215 Mass. 497, 102 N. E. 697. 

The trial Judge found, as a fact, that the decedent did nothing 
to invite the attack, and it is not denied that the decedent was acting, 
at the time, within the scope of his employment. 

It is a matter of no consequence whether or not the workman, at 
the time he made the attack, was acting within the scope of his em- 
ployment. In the Zabriskie Case, supra, it appeared that the servant, 
with the master’s knowledge, was compelled to cross a public street 
in going from the shop where he worked to a toilet, and, while he was 
crossing the street, he was struck by an automobile, and it was held 
that the accident was the result of a risk reasonably incident to the 
employment, for which the master was liable. 

In the case under consideration, it appears that the prosecutor 
employed young men and boys. It is but natural to expect them to 
deport themselves as young men and boys, replete with the activities 
of life and health. For workmen of that age or even of maturer 
years to indulge in a moment’s diversion from work to joke with or 
play a prank upon a fellow workman is a matter of common knowl- 
edge to every one who employs labor. At any rate, it cannot be said 
that the attack made upon the decedent was so disconnected from the 
decedent’s employment as to take it out of the class of risks reason- 
ably incident to the employment of labor. 

At common law the master was not liable for an injury to his 
servant caused by the negligent act of a fellow servant upon the 
ground that the servant assumed the risk. Under the Workingmen’s 
Compensation Act, the master assumes all risks reasonably incident 
to the employment. 

It was a negligent act of the fellow workman to make a pass at 
the decedent while passing him on the slant of the concrete floor, and 
for such negligence the master would not have been liable at common 
law, not upon the theory that it was not a risk reasonably incident to 
the employment, but upon the ground that it was a risk which the 
servant assumed when he entered into his master’s employ. 

Judgment will be affirmed, with costs. 
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STATE v. SCHUTTE. 


(N. J. Supreme Court, Mar. 5, 1915). 


Assault and Battery— Criminal Assault— Excessive Speed of Automobile. 


Error to Hudson County Quarter Sessions. 

Argued before Gummere, C. J., and Garrison and Minturn, JJ. 
Mr. William H. Stuhr for Plaintiff in Error. 

Mr. Robert S. Hudspeth for the State. 


GARRISON, J.: The plaintiff in error was convicted of assault 
and battery by “willfully and unlawfully” striking and wounding 
one Thomas Mitchell with an automobile, as charged in the indict- 
ment. 

Upon the trial before the Judge of the Quarter Sessions, a jury 
having been waived, the allegations of the indictment were sustained 
by proof that the plaintiff in error ran his automobile through a city 
street at a rate of speed in excess of the rate permitted by section 
23 of the Motor Vehicle Act (3 Comp. St. 1910, p. 3436), and that 
endangered public safety, and that actually resulted in the injury 
of a pedestrian. 

The controversy of fact was over the rate of speed which was 
resolved by the trial Court adversely to the plaintiff in error, a matter 
that we do not review. State v. Jaggers, 71 N. J. Law, page 281, 
58 Atl. 1014, 108 Am. St. Rep. 746; State v. Herron, 77 N. J. Law, 
page 523, 71 Atl. 274. 

The legal controversy is whether or not, upon the facts so found, 
the conviction can be sustained, which was raised in the trial court 
by the denial of a motion to direct an acquittal. 

Counsel for the plaintiff in error correctly contends that both 
the willful wrongdoing that constitutes malice in the law and also 
an intention to inflict injury are of the essence of a criminal assault; 
and that, as a necessary corollary, mere negligence will not sustain a 
conviction for such crime. With these abstract propositions no fault 
is to be found, provided it is borne in mind that the necessary malice 
may be implied from the doing of an unlawful thing from which in- 
jury is reasonably to be apprehended, and also that an intention to 
injure need not be specifically directed to the particular individual 
that was injured, but may be inferred in law from the consequences 
that are naturally to be apprehended as the result of the particular 
act, the doing of which was intentional. “The prisoner,” said Lord 
Coleridge, Chief Justice, in Queen v. Martin, 8 Q. B. D. 54, “must be 
taken to have intended the natural consequences of that which he 
did. He acted unlawfully and maliciously, not that he had any per- 
sonal malice against the particular individual injured, but in the sense 
of doing an act caiculated to injure, and by which others were, in fact, 
injured.” 

The facts of the case from which this language is quoted were 
that the defendant was in the gallery of a theatre which was reached 
by a staircase lighted by gaslights, at the bottom of which was a pair 
of folding doors. At the end of the performance the defendant ran 
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quickly down the stairs, turning out, as he went, the gaslights on the 
middle and lower landing and closing with a bar the doors of exit, 
as a consequence of which there was a jam on the staircase in which 
several persons were injured. These facts and the language of the 
indictment which is quoted render the exposition of the legal rules 
entirely applicable to the question before us. 

Other cases illustrative of the same rules are People v. More- 
house, 53 Hun, 638, 6 N. Y. Supp. 763; Smith v. Commonwealth, 100 
Pa. 324; People v. Raher, 92 Mich. 165, 52 N. W. 625, 31 Am. St. Rep. 
515; State v. Myers, 19 Iowa, 517; Commonwealth v. Hawkins, 157 
Mass. 551, 32 N. E. 862—in which a large number of cases are cited. 

The industry of counsel has not furnished, nor have I been able 
to find, a decided case in which the assault was committed with an 
automobile, a comparatively modern appliance, but the principles 
involved are as old as the criminal law itself. Indeed, counsel for the 
plaintiff in error does not seriously controvert these principles, but, 
on the contrary, bases his argument, as I understand it, upon his 
other contention, viz., that a mere act of negligence will not sustain a 
conviction for assault and battery. For this proposition, which needs 
no external support, he cites as authority the dictum of Mr. Justice 
Dixon in State v. Thomas, 65 N. J. Law, 598, 48 Atl. 1007, who, in 
commenting upon the case of State v. O’Brien, 32 N. J. Law, 169, said: 

“Certainly if death had not ensued from his negligence, but only 
personal injury, a charge of assault and battery could not have been 
sustained.” 

The case of State v. O’Brien was a conviction of manslaughter 
under an indictment that charged that offense based upon the negli- 
gence of the defendant in the tending of a railroad switch, and State 
v. Thomas was a review of a conviction for assault and battery under 
an indictment for manslaughter which it was held as a matter of 
pleading did not distinctly set forth the offense of which the defend- 
ant was convicted. 

The dictum quoted went, therefore, far beyond the decision in 
that it dealt hypothicaliy with the substantive criminal law, whereas 
the decision was rested solely upon the degree of certatnty required 
by the rules of criminal pleading. 

The line of reasoning on which this dictum rested was that man- 
slaughter based upon negligence and excluding malice had nothing 
in common with assault and battery, which necessarily includes 
malice. With the soundness of this reasoning we are not now con- 
cerned, since it has no foundation in fact in the case before us in 
which we are not dealing with an indictmert for manslaughter or 
with an assault and battery that resulted from negligence. On the 
contrary, we are dealing with a willful act done under circumstances 
that rendered likely the infliction of such an injury as that which 
actually resulted from it. In such a case, to argue from the assumed 
premise that, if death had occurred, the crime would have been man- 
slaughter is a complete begging of the question. In the very case 
referred to (i. e., State v. O’Brien), Mr. Justice Dalrymple was care- 
ful to say: 
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“If the defendant's omission of duty was willful, or, in other 
words, if his will concurred in his negligence, he was guilty of 
murder.” 

he running of a car at a high rate of speed is an act in which 
the will of the driver concurs, and hence is clearly a willful act, as 
distinguished from merely negligent conduct, when considered with 
respect to the state of mind of the offender, which is what the criminal 
law considers. 

The civil law, on the contrary, disregards this distinction in 
awarding compensation in damages, and, as is pointed out in Evers 
v. Davis, 90 Atl. 677, groups together both willful and negligent acts 
in its effort to compel tort-feasors to make compensation for injuries 
without regard to the state of mind with which they were inflicted. 
The civil action of negligence, therefore, throws no light upon the 
distinction made by the criminal law between a willful and a negli- 
gent act. 

With this misleading test and the fallacious hypothesis of man- 
slaughter out of the way, it requires neither argument nor illustration 
to show that the excessive rate of speed at which an automobile is 
driven is a product of the will of its driver and not the result of his 
mere inattention or negligence. The two cannot be confused any 
more than the hurling of a baseball bat into a crowd of spectators 
could be confused with its accidentally slipping from the hand of the 
batter. If a blow inflicted in the former manner would constitute an 
assault, so must a blow inflicted by a willful act applied to a much 
more dangerous agency, since it cannot be that what would be a 
crime if done with a plaything weighing a few ounces ceases to be a 
crime if committed with an engine weighing thousands of pounds 
driven by many horsepowers of force. It has often been held that 
responsibility increases with the likelihood of injury, but never the re- 
verse, that | am aware of. 

There is therefore no legal reason why the crime of assault and 
battery may not be committed by driving an automobile on a public 
highway at a rate of speed that endangers the safety of other persons 
and actually results in such an injury. This being so, it was not 
error for the trial Court to deny the motion to acquit, and the judg- 
ment of the Hudson Sessions is affirmed. 





MISCELLANY 


COMMUTATION TICKET CASE. Jersey & New York Railroad for 
$500 damages from injuries she 
sustained to her feelings by “being 
subjected to insult, indignity, hu- 
miliation and ignominy” by Con- 
ductor John Bahr, who “lifted” her 


An unusual case was tried in the 
Third Judicial District Court, 
Hackensack, Bergen County, on 
March 19th, before Judge Peter W. 


Stagg and a jury. 

Miss Ida H. Gerety, a commuter 
of Hackensack to New York City 
for the past six years, sued the New 


commutation ticket on August 29th 
last, because it had written on it 
“Mr. I. H. Gerety” instead of 
“Miss I. H. Gerety.” 
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Mr. Patrick Henry Maley, at- 
torney for the plaintiff, brought 
action against the railroad company 
on the theory that the issuance of 
an improper ticket to his client, 
through the carelessness or negli- 
gence of the ticket agent, was the 
proximate cause of the injuries sus- 
tained by his client, although the 
conductor was within his legal 
rights in “lifting” the ticket; the 
ticket being conclusive evidence be- 
tween the conductor and the pas- 
senger as to the latter’s right to 
ride. Mr. Maley contended that 
the defendant was liable for all in- 
juries that resulted from the failure 
of the ticket agent to give the pas- 
senger the exact ticket asked and 
paid for. He based his action upon 
a decision in a similar case of Zim- 
mermann v. The N. Y. Lake Erie 
& W. R. R. Co., reported in 17 
New Jersey Law Journal, page 7, 
which case was also tried in Hack- 
ensack in 1893 before the late Mr. 
Justice Dixon. In that case the 
plaintiff recovered $10 damages. 

The jury in the Gerety case as- 
sessed the damage done to the 
plaintiff’s feelings at $300. The sum 
of $2.90 was added for cash fares 
expended after the ticket was con- 
fiscated. This case attracted great 
attention in the northern part of the 
state where the Erie Railroad and 
its leased lines operate. Collins & 
Corbin, of Jersey City, represented 
the defendant. 





CHANCERY COURT AT NEWARK. 


_ On April 3, for the first time in 
its history, the Court of Chancery 
in New Jersey met in conference 


in Newark. The conference has 
uniformly been held heretofore in 
Trenton. The entire Court, con- 
sisting of Chancellor Walker and 
Vice-Chancellors Emery, Stevens, 
Stevenson, Howell, Leaming, 
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Backes, Lewis and Griffin, were in 
attendance. 

Chancellor Walker said the Court 
would discuss various matters, and 
that the conclusions would be event- 
ually given out in the form of writ- 
ten opinions. 

Following the conference, which 
was held in Vice-Chancellor How- 
ell’s court room, the Chancellor and 
Vice-Chancellors dined together at 
the Essex Club, where Vice-Chan- 
cellors Emery, Stevens and Howell 
played the part of hosts to their 
colleagues. 

To attend the session Vice- 
Chancellors Emery and Howell 
both practically left sick beds, 
Vice-Chancellor Emery having 
been out only once or twice before 
in a number of weeks. He had 
been a sufferer from an ailment 
of the throat. Vince-Chancellor 
Howell had been suffering an at- 
tack of the grippe. 





BECOMES Y. M. C. A. PRESIDENT. 


Judge Adrian Lyon, of Perth 
Amboy, was recently elected Presi- 
dent of the Young Men’s Christian 
Associations of New Jersey. Judge 
Lyon served in the Assembly in the 
years 1900 and 1901. He was ap- 
pointed Judge of the Common 
Pleas of Middlesex about nine 
years ago, and afterward became 
District Court Judge at Perth Am- 
boy. He has also done a lot of 
work as referee in bankruptcy. 
Judge Lyon is President of one of 
the banking institutions of Perth 
Amboy and is closely identified 
with the business progress of the 
town. About two years ago, when 
the movement was inaugurated for 
a Young Men’s Christian Associa- 
tion in that city, he did some ef- 
fective work in its behalf, and has 
taken a prominent part in the af- 
fairs of the Association ever since. 
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MATRIMONIAL NOTES. 


Mr. Clifford Irving Voorhees, of 
New Brunswick, was married on 
April 5th in the Church of Zion and 
St. Timothy in New York City, to 
Miss Adelaide Bailey Parker, and 
went South on his wedding tour. 

There was recently announced 
the engagement of Miss Elinor 
Gebhardt, an attorney of Clinton, 
N. J., and daughter of Clerk in 
Chancery, William C. Gebhardt, to 
Mr. Herbert Clark Gilson, an at- 
torney of Jersey City. 

Another engagement announced 
is that of Miss Sadie Pasternack, 
the only woman lawyer in Passaic 
county, to Mr. Frederick Rosen- 
hofer, also an attorney, of New 
York City. The wedding is to oc- 
cur May 2, and Miss Pasternack 
intends to continue the practice of 
law. 





MONMOUTH'S DECEASED LAWYERS 


On Feb. 18, the Monmouth 
County Bar Association held a 
memorial service in the Court 
House at Freehold, in memory of 
the members who have died during 
the past eight years. The service 
was directed by Judge Slocum, anid 
lawyers from every part of the 
county participated. Committees 
reported on the following: 

Frederick Parker, who died Aug. 
17, 1907. 

E. W. Arrowsmith, Oct. 1, 1907. 

James Steen, Nov. 13, 1969. 

Wesley B. Stout, Feb. 5, 1910. 

Claude V. Guerin, Nov. 1, 1910. 

Henry M. Nevius, Jan. 27, 1911. 

Wm. T. Hoffman, April 19, 1911. 

David Harvey, Jr., April 20, 
1911. 

Aaron E. Johnston, March 10, 
1913. 

Wm. Pintard, Sept. 12, 1913. 

W.S. B. Parker, Dec. 8, 1913. 

Charles H. Ivins, Feb. 9, 1914. 


LAW JOURNAL. 


Willard P. 
1914. 
S. A. Patterson, Jan. 4, 1915. 


Voorhees, May 31, 





APPOINTMENTS TO OFFICE 


The Governor recently appointed 
Mr. Frederic L. Johnson, President 
of the Newark Board of Education, 
as Judge of the Second District 
Court of Newark to succeed Judge 
Thomas J. Lintott, who resigned. 
The appointment dated from 
March 1. 

Mr. Erwin E. Marshall, of Tren- 
ton, one of the State Riparian Com- 
missioners, and chairman of the 
Democratic Committee of the city 
of Trenton, has been appointed 
Judge of the Mercer Court of Com- 
mon Pleas, to succeed Judge Fred- 
erick W. Gnichtel. 

Colonel Frank M. 
Hackensack, has been appointed a 
member of the Court of [Errors 
and Appeals. Colonel Taylor was 
born in 1873, and has been one of 
Governor Fielder’s personal aides. 

Common Pleas Judge Daniel H. 
Beekman, of Somerset County, was 
re-appointed for a full term of five 
years, and Mr. Azariah M. Beek- 

Prosecutor of the Pleas of 
that county, succeeding Mr. Fred 
A. Pope. 

Chief Justice Gummere has been 
appointed for another full term, 
as has Vice-Chancellor Stevenson. 


Taylor, of 





SOME STATE NOTES. 


The Board of Chosen Freehold- 
ers of Mercer county propose to 
erect on a new bridge on Lee Ave- 
nue, Trenton, a memorial tablet to 
the late Mr. Francis B. Lee, who 
was one of the prime movers for 
the improvement of that section of 
the city. 

At the examinations at the Feb 
ruary Term of the Supreme Court, 
of the class of 94 candidates for at- 
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torneys’ licenses 44 were rejected, 
and, of the 58 candidates for coun- 
sors’ degrees, 37 failed. Of the 
attorneys admitted one was a lady 
fom Elizabeth, Eleanor 
Oliver. 


Miss 


NEW SECRETARY OF STATE. 





The death of Secretary of State 
David S. Crater occurring on Sat- 
urday, April 3, and it being neces- 
sary to fill the office without deiay, 
the Governor, on April 5, appoir-ted 
Assemblyman Thomas F. Martin, 
of Hudson county, to fill the posi- 
tion. Mr. Martin was recommended 
to the Governor by the entire House 
of Assembly, the members of which 
visited the Governor on that day 
and spoke in great praise of As- 
semblyman Martin. Among those 
who spoke in his favor was the 
leader of the Republican majority 
in the House, Mr. William N. Run- 
yon. Mr. Martin, while Assembly- 
man, was the leader of the Demo- 
cratic minority in the House. 

Mr. Martin was born at Hart- 
ford, Conn., January 30, 1868, and 
for fifteen years has been editor 
of the “Daily Dispatch,” of Union 
Hill, N. J. He has served in the 
House of Assembly from 1911 to 
and including the 1915 session. 

Mr. Martin appointed as the As- 
sistant Secretary of State, who also 
became ex officio Commissioner 
of Motor Vehicles, William L. Dill, 
of Paterson, succeeding Mr. Job 
H. Lippincott. The oath of office 
was administered to Mr. Martin 
by Mr. Justice Thomas W. Tren- 
chard. Necessarily Mr. Martin at 
once resigned his seat in the As- 
sembly. 





ROOSEVELT STRIKE TRIALS. 


On April 3, a motion was made 
before Mr. Justice Bergen, at the 
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courthouse in Elizabeth, by At- 
torney-General Wescott, for the 
selection of a foreign jury in the 
case of the Roosevelt strike trial, 
it being set forth that a fair jury 
was not likely to be obtained in 
Middlesex county when drawn by 
the sheriff of that county, the 
sheriff having hired the deputies 
who are to be tried for murder. 
The motion was granted and the 
order made that the foreign jury 
should be selected from Mercer 
county, and the date for the trial 
was set for May 24. At the same 
time application was made for the 
serverance of some of the defend- 
ants, and this was also granted. 





N. J. BAR ADMISSIONS, FEBRUARY 
TERM, 1915. 


The following were admitted as 
attorneys at the February Term of 
the Supreme Court of this State: 

NEWARK. 
Augenblick, Harry A., care Linda- 
bury, Depue & Faulks. 
Busch, Hyman, 201 Wainut St. 
Casale, Vincent J., 1020 Union 

Bldg. 

Chryssikos, Geo. T., 119 North 

Fifth St. 

Cohn, Charles, 609 Union Bldg. 
Dvin, I. Bernard, 614 Union Bldg. 
Frey, John Q., 115 Third Ave. 

Hollander, S. M., 133 VanBuren 

St. 

Johnson, Leslie S., 807 Prudential 

Bldg. 

Kraemer, Maxwell A., 803 Essex 

Bldg. 


‘Levy, Louis, care Benj. Glueck- 


field, Kinney Bldg. 

McGeehan, John W., Jr., 736 Pru- 
dential Bldg. 

Otto, Richard, care Frank Voigt, 
Esq., Nat. St. Bk. Bldg. 

Rogers, John T., 610 Nat. St. Bk. 
Bldg. 
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Weesel, Wm. H., 8 Richmond St. 
Yonteff, David H., 336 Prudential 
Bldg. 
JERSEY CITY. 
Nemser, Saul, 427 Jersey Ave. 
Rooney, Chas. A., 1 Exchange PI. 


CAMDEN. 
Hughes, Robt. D., 314 Market St. 
Pancoast, Richard M., Jr., 205 
Cooper St. 


ELIZABETH. 


Horwech, Saml., 2 S. Broad St. 

Mahoney, Wm. J., Jr., care P. H. 
Gilhooly, Esq. 

Oliver, Eleanor, 58 Broad St. 


OTHER PLACES. 


Poland, Bernard V., 31 Appleby 
Bldg., Asbury Park. 


Smith, Danl. Morris, Hotel El- 


wood, Atlantic City. 


Steelman, Hiram, 1 S. Tennessee 
Ave., Atlantic City. 

Doland, Nelson C., Boonton. 

Demarest, Albert D., Hackensack. 

Mosmann, Ernest, 105 Eddy St., 
Ithaca, N. Y. 

Baldwin, Albert L., 115 Ferry St., 
Hoboken, Rm. 209. 

Fisher, William, 465 Tabor St., 
Long Branch. 

Cone, Herman M., 29 Speedwell 
Ave., Morristown. 

Wood, Wilfred, 254 South St., 
Morristown. 

Richardson, Frederick F., 32 Bish- 
op St., New Brunswidak. 

Alling, Chas., 165 Broadway, New 
York City. 

Ockford, John W., 27 Pine St., 
New York City. 

Ogust, Louis, 198 Broadway, New 
York City. 

Paul, Randolph E., 27 Pine St., 
New York City. 

Sprague, Rufus W., Jr., 165 Broad- 
way, New York City. 

Simon, Max L., care Passaic Daily 
Herald, Passaic. 
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Slaff, Maurice, 237 Hope Ave, 
Passaic. 

Barnitt, James Vincent, care C. F. 
Lynch, Paterson. 

Hoffman, Frederick H., 152 Mar- 
ket St., Paterson. 

Kaplan, Jacob, care Ward & Mc- 
Ginnis, Paterson. 

Esberg, Solomon, 37 Water St. 
Perth Amboy. 

Preger, Jacob M., 824 Third PI, 
Plainfield. 

Ely, Wm. H. J., Rutherford. 

Bowne, Edward A., South River. 

Rinaldi, Frank J., Town of Union. 

Singer, Anton., 312 Stevens St. 
West Hoboken. 
The following were admitted as 

counselors at the same Term: 


NEWARK. 


Cohn, Morris H., Union Bldg. 

Kalisch, Isidor, Kinney Bldg. 

Murphy, William P., Lawyers’ 
Bldg. 

Pallitta, Joseph J., Union Bldg. 

Zink, Homer C., Essex Bldg. 


JERSEY CITY. 


Cleary, Frank L., 33 Erie St. 
Gross, Benjamin, 15 Exchange PI. 
CAMDEN. 

Carrow, James Russell, 515 Federal 
St. 

Leap, S. Rusling, 506 Market St. 

McNutt, A. Moulton, 522 Market 
st. 

Van Name, Elmer G., 540 Federal 
St. 

Way, Palmer M., 506 Market St. 

OTHER PLACES. 

Feinberg, Jesse J., 502 Broadway, 
Bayonne. 

Feinswog, David S., 215 Broad St. 
Elizabeth. 

Cook, Claude E., Hackettstown. 

Woodruff, George P., Lakewood. 

Dempsey, Henry F., Morristown. 

Pierce, Carlton B., 200 Broadway, 
New York City. 





MISCELLANY. 


Anderson, George T., Jr., Colt 
Bldg., Paterson. 

Pierce, John, Silk City Tr. Bldg., 
Paterson. 

Morrison, Frank A., Ridgefield 
Park. 





OBITUARIES. 


EX-JUDGE WILLIAM E. SKINNER. 

On March 10th occurred the 
death of ex-Judge William Ers- 
kine Skinner, of Stillwater, Sussex 
county. 

Judge Skinner was born in Por- 
tick, a suburb of Glasgow, Scot- 
land, May 17, 1831, being the old- 
est son of the Rev. John Skinner, 
D. D., and Elizabeth Taylor Skin- 
ner. He came to America in 1840, 
residing in Lexington, Va., and 
Easton, Pa., where his father held 
pastoral charges. 

He was educated in Blythswood 
Academy, Glasgow; Lexington 
Classical and Mathematical School, 
Washington and Lee University, 
University of Virginia and Lafa- 
yette College. In 1852 he wasgrad- 
uated from Princeton University. 
The degree of Bachelor of Arts 
was conferred on him in 1852 by 
Lafayette College, and in 1853 by 
Princeton University. In 1856 
Princeton honored him with the 
Master of Arts degree. 

He was admitted to the New 
Jersey Bar at the November 
Term, 1860, and as counselor in 
1864. 

In 1860 he opened a law office in 
Newark, where he continued his 
practice until 1868, when he pur- 
chased a farm in Stillwater. In 
1857 he married Mary Linn Ryer- 
son, daughter of the late David 
Ryerson, a former president of the 
Sussex National Bank, of Newton. 
In 1878 Governor McClellan ap- 
pointed Mr. Skinner Judge of the 
Court of Cominon Pleas of Bergen 
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county, and he was re-appointed by 
Governor Abbett, so that he served 
as Judge ten years. 

The Judge had eleven children, 
of whom eight survive. One of 
the latter is Mr. Ralph W. Skinner, 
a member of the law firm of Pit- 
ney, Hardin & Skinner, of Newark. 





MR. DAVID S. CRATER. 

The very sudden death of Mr. 
David S. Crater, Secretary of 
State of New Jersey, during the 
semi-blizzard on April 3, was a 
great shock to friends throughout 
the State. Mr. Crater was in the 
city of New York in the afternoon, 
braving New England snow on 
Broadway, when he dropped to 
the sidewalk. He was carried to 
a nearby store and an ambulance 
surgeon, who arrived shortly af- 
terward, pronounced him dead. 
The body was removed to a police 
station and Mr. Crater’s family in 
Freehold were notified. Identifi- 
cation was established by a rail- 
road pass. The cause of death 
was heart failure. It was well 
known that Mr. Crater had not 
been strong for some time. On 
the morning of the day of his 
death he was apparently as well 
as usual, however, and he had 
spent the preceding night at the 
home of his daughter, Mrs. 
Thomas G. Haight, 104 Bentley 
avenue, Jersey City. Mrs. Haight 
is the wife of Judge Haight, of 
the United States District Court 
of New Jersey. He was probably 
about ready to take the train home 
for Freehold when stricken. Last 
September he was obliged to en- 
ter the Methodist Episcopal Hos- 
pital in Brooklyn, having been at- 
tacked with appendicitis. For 
several days it was thought an 
operation would have to be per- 
formed, but he managed to avoid 
it. 
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David S. Crater, the son of 
John A. Crater and Catherine 
Jerolemon Crater, was born on a 
farm near Port Mercer, in the 
township of West Windsor, Mer- 
cer county, on July 19, 1846. In 
1856 the family removed to Long 
Branch, Monmouth county, in 
which county Crater resided from 
that time on, with the exception 
of four years spent in Belvidere. 
He received his education in the 
public schools and through pri- 
vate tutoring. Entering the print- 
ing office of the Monmouth Dem- 
ocrat, in Freehold, at the age of 
16, he later took up the study of 
law in the office of Aaron Ray 
Throckmorton, at that time surro- 
gate of Monmouth county. Cra- 
ter was admitted to the New Jer- 
sey Bar at the November term, 
1879, but remained in the surro- 


gate’s ofice until Throckmorton’s 


resignation in 1882. Governor 
George C. Ludlow appointed him 
surrogate for the unexpired term, 
and at the following election, in 
the same year, nominated by the 
Democratic party, he was re- 
elected for a full term without op- 
position. Mr. Crater became a 
counselor at the June Term, 1886. 

Re-elected in 1887, 1892, 1897, 
1902 and 1907, he resigned the of- 
fice of surrogate in 1912 to assume 
that of Secretary of State, to 
which he was appointed by Presi- 
dent Wilson, then Governor of 
New Jersey. Always interested in 
county and State affairs, Crater 
served as treasurer in his home 
town of Freehold for thirty-seven 
years, at a nominal salary, being 
also a charter member of the Free- 
hold Fire Department, a trustee 
of the Freehold Public Library 
and a member of the Masonic fra- 
ternity for forty years. He served 
as a member of the New Jersey 
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State Democratic Committee for 
several years and was a delegate 
to the National Democratic Con- 
vention in Kansas City in 1900 
and again at St. Louis in 1904. 

Mr. Crater married Miss Annie 
W. Combs, daughter of Gilbert 
Combs, of Freehold, on January 
19, 1876. In addition to his widow 
he leaves two daughters, Mrs, 
Thomas G. Haight, of Jersey City, 
and Miss Gilberta Crater. 

Mr. Crater’s repeated election to 
public office in his home city and 
county was not due entirely to 
political power, but was largely the 
result of his remarkable personal 
popularity. This extended far be- 
yond Freehold, Asbury Park, Long 
Branch, Red Bank, and other parts 
of Monmouth county, where he was 
especially well known. He was 
known, and had many warm friends 
in every section of New Jersey, 
and in New York. He _ was 
known everywhere for his jovial 
nature, his impulsive full-hearted 
character, strength of mind and 
determination in anything he un- 
dertook, and the evenly balanced 
temperament which he invariably 
preserved. To know him at all 
was to like him; to enjoy his ac- 
quaintance or friendship for any 
extended period was to become 
extremely fond of him. He at- 
tracted and kept friends, without 
an effort by his delightful person- 
ality, and in friendship and poli- 
tics he found his enjoymerts. 

He was among the first of the 
leading Democrats of New Jer- 
sey to attach himself to the move- 
ment which elected Woodrow 
Wilson as Governor of this State, 
and was also in the very front of 
the subsequent political happen- 
ing which sent the Princeton 
man to the President's chair in 
Washington. 





